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SUBJECT: Confidentiality of Police Department Internal Affairs
Records

You have asked this office to respond to the following

questions which have been raised by the Citizens Advisory Board
on Police/Community Relations. -

1. Does the City Manager have access to the Police
Department's Internal Affairs Division records of civilian
complaints against City of San Diego police officers?

2. 1If the City Manager has access to the records of the
Internal Affairs Division, can he lawfully delegate it to an
assistant in the City Manager's office?

3. 1If the answers to the above questions are in the
negative, what possible alternatives exist under present law
which would permit "civilian review" of Internal Affairs
Division records?

BACKGROUND

After extensive public hearings, the Citizens Advisory Board
on Police/Community Relations voted to recommend to the City
Manager and the City Council of The City of San Diego that a
process be established which would permit "some form of civilian
review of citizen complaints made against members of the San
Diego Police Department." The Advisory Board also requested that
the executive subcommittee of the Board meet to refine this
concept and to have the office of the City Attorney review the
formalized proposal before the Board's meeting on April 21, 1985.
The subcommittee met on April 7, 1986 and discussed various
proposals including one that the City Manager appoint a minimum
of two unclassified "civilian" assistants whose duties would
involve reviewing the records of the Internal Affairs Division of
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the San Diego Police Department. This memorandum is in response
to the above gquestions concerning access to current Internal
Affairs Division records which arose during the discussion of
that proposal.

ANALYSIS

The question of the City Manager's access to confidential
records of the San Diego Police Department (SDPD) is not a new
one. Just over a decade ago, a controversy arose over the
authority of the City Council or City Manager to review the
criminal intelligence records of the SDPD. 1In response to the
numerous legal questions which arose during that controversy this
office issued several opinions. Copies of those opiaions are
attached to this memorandum of law, not only because we will
refer to them in this analysis but also because they will be of
assistance to you in future discussions concerning access to
Police Department files.

In City Attorney Opinion No. 76-14 (prepared by Robert S.
Teaze, Assistant City Attorney and issued on May 5, 1976) this
office concluded:

Under section 57 of the Charter, the
files of the Police Department are under the
control of the Chief of Police and any
determination as to what access to those files
will be given anyone is for the Chief of
Police to make, consistent with the
requirements of section 6254 of the Government
Code, sections 1040 and 1041 of the Evidence
Code and section 11140 through 11144 of the
Penal Code. 1If one individual is permitted
access, the privilege against disclosure is
waived as to anyone else desiring similar
action.

As to the specific question of the City Manager's access to
Police Department records, City Attorney Opinion No. 76-14
indicates at page 10:

Finally, it was asked whether the City
Manager might grant the special attorney
access to the Police Department records. The
City Manager does not have control over police
records. Such is vested in the Chief of
Police by section 57 of the Charter:

The Chief of Police shall have all
power and authority necessary for the
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operation and control of the Police
Department.

The City Manager has the power to appeoint
and remove the Chief of Police (Charter
sections 30 and 57). He also has the power to
"set aside any action taken" by the Chief of
Police and "may supersede him in authority in
the function of his office or employment."
Charter section 28. However, until the City
Manager does so act, the control of police
records is in the hands of the Chief of
Police.

It is therefore clear that unless the City Manager is acting
as the Chief of Police, he does not have access to Police
Department records. If the situation ever arises whereby the
City Manager does supersede the Chief of Police in the functions
of his office, the City Manager would have the same power to
delegate authority to subordinates or assistants as the Chief of
Police has but they would also be bound by the provisions of
California Penal Code sections 832.5 or 832.7 which make records
of civilian complaints confidential. The effect of those
statutes will be discussed in response to your third question.

Before responding to that question, we believe it appropriate
and helpful to provide you with a short historical perspective of
the relevant legal issues surrounding the establishment of
civilian review boards.

It has not been unusual for cities to encounter legal
difficulties in establishing civilian review boards because
charter provisions often give the chiefs of police specific
responsibilities for the control and operation of police
departments. New York City was successful in establishing its
police review board in the 1960s by placing it under the police
commissioner and not the mayor. Cassese v. Lindsey, 272 N.Y.2d
324 (1966) . The City of Berkeley experienced legal difficulties
when portions of its ordinance creating a police review
commission were found to be in conflict with various charter
provisions. Brown v. City of Berkeley, 57 Cal.App.3d 223, 129
Cal.Rptr. 1 (1976). However, the following year a court did find
that the action by the Berkeley police chief permitting a member
of the citizens police review commission to sit in on department
hearings regarding citizens' complaints against officers was not
unlawful. Berkeley Police Assn. v. City of Berkeley, 76
Cal.App.3d 931, 143 Cal.Rptr. 255 (1977). The key holding in
that case was the court's ruling that the privilege against
disclosure of police department records provided for in the
California Public Records Act [Government Code section 6250 et
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seq.] operates only when it is asserted by the agency itself and
that individual police officers had no standing to assert a
privilege under that section. In other words, the court did not
intercede and prohibit the chief of police from releasing police
department investigative materials to the citizens police review
commission because the chief of police, as the holder of the
privilege against disclosure, was free to waive it at any time.

In another case involving the City of Berkeley, it was held
that disclosure of internal affairs records to a city official
who was authorized by the charter to receive such information was
not "public disclosure" as that term is used in the California
Public Records Act. Parrot v. Rogers, 103 Cal.App.3d 377, 163
Cal.Rptr. 75 (1980).

However, none of these cases involved an analysis of
California Penal Code sections 832.5 and 832.7 which were enacted
by the Legislature in 1978 and created a statewide procedure for
protecting the confidentiality of citizens complaints against
peace officers. Those sections state:

§ 832.5. Citizens' complaint against
personnel; investigation; description of
procedure; retention of records

(a) Each department or agency in this
state which employs peace officers shall
establish a procedure to investigate citizens'
complaints against the personnel of such :
departments or agencies, and shall make a
written description of the procedure available
to the public.

(b) Complaints and any reports or
finding relating thereto shall be retained for
a period of at least five years.

§ 832.7. Personnel records; confidentiality;
discovery

Peace officer personnel records and
records maintained pursuant to Section 832.5,
or information obtained from these records,

are confidential and shall not be disclosed in
any criminal or civil proceedings except by
discovery pursuant to Section 1043 and 1046 of
the Evidence Code. This section.shall not
apply to investigations or proceedings
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concerning the conduct of police officers or a
police agency conducted by a grand jury or a
~district attorney's office.

These sections now make it very difficult for a "citizen" to
obtain access to the internal affairs records of a police
department. 1In fact, one court has held that these statutes not
only protect the records themselves but also protect the
identical information about personal history which is within an
officer's own recollection during a deposition. City of San
Diego v. Superior Court, 136 Cal.App.3d 236, 186 Cal.Rptr. 112
(1981) .

Read together these statutes clearly place a duty on the
"department or agency ... which employs peace officers" to
protect the records from unauthorized disclosure.

Unfortunately, there is no case law which analyzes the effect
of these statutes on the rule established in Parrot v. Rogers.
However, we feel confident that disclosure of internal affairs
records to an officer of The City of San Diego authorized such
access in the performance of his or her duty under the Charter
would not be a public disclosure of these records. The officer
is, of course, bound by the statute and may not authorize public
disclosure. For example, Charter section 40 permits the City
Attorney or its deputies access to such files when "necessary to
be used in any suit or required for the purpose of his office."
In addition, section 832.7 also specifically permits inspection
of these records by the Grand Jury or the District Attorney's
office in the performance of their duties. Such inspection
clearly would not be public disclosure.

In summary, we must inform you that under current law there
are significant legal obstacles that block the way to access to
Internal Affairs Division records by a civilian review board. 1In
order to obtain such confidential access, it would be necessary,
at a minimum, to amend the Charter of The City of San Diego. 1If
public disclosure of these records is contemplated, it will be
necessary for the State Legislature to amend the provisions of
Penal Code section 832.7 and authorize such disclosure.

JOHN W. WITT, City Attorney

Pn I

n M. Kaheny
eputy City Attorney

By

JMK:smm:js:300:524:(x043.2)
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OPINION NO. 76-13

DATE: May 4, 1976
SUBJECT: Brown Act - Executive Session
REQUESTED BY: Mayor Pete Wilson
PREPARED BY:  John W. Witt, City Attorney
Robert S. Teaze, Assistant City Attorney

QUESTION PRESENTED

Can the City Council receive responses from the Police
pepartment in Executive Session under the provisions of the
Brown Act where the publicity of such responses would
compromise or jeopardize either a process or agent of the
department? )

CONCLUSION

No such exception to the Brown Act exists.

BACKGROUND

On March 24, 1976, the Council, meeting as the Committee
of the Whole, approved a set of guidelines for conducting an
inquiry into the intelligence operations of the San Diego
Police Department. Those guidelines are attached hereto as
"Exhibit A."

One of the several lines of inquiry under the "Guidelines"
is the following:

6. Responses of the Police Department to
any of the above inquiries shall not be  required
to be made publicly where the publicity would
compromise or jeopardize either a process or
agent of the Department, whether currently in
Progress or in prospect, where that contention
(that is to say, the threat of compromise or
jeopardizing any process or agent) is made by

the Department or by another law enforcement -

agency, the information sought would be received

i1n Executive Session pursuant to the provisions
- of the Brown Act.
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The above paragraph raises the question as to whether
any provision of law would prohibit an Executive Session
so that the Council might receive evidence and testimony of
police operations and records in secret.

ANALYSIS

The Ralph M. Brown Act (Government Code, § 54950, et
seq.) generally requires all business of local government
legislative bodies to be conducted in noticed, open public
meetings. There are some exceptions to the Act permitting
executive sessions, however. First, there is the personnel
exception, expressed in Section 54957, which permits legis-
lative bodies to go into executive session to discuss the
appointment, employment or dismissal of a public employee or
charges against such employee. This exception was discussed
at length in Opinion No. 75-12 dated August 8, 1975. 1In
that opinion, we concluded such an exception applies only to
public employees whom the Council has the power to employ or
dismiss. The personnel exception, of course, is not avail-
able to permit discussion in executive session of the
matters about which you have expressed concern.

The second Brown Act exception, again expressed in
Section 54957, permits discussion in executive session of
"the security of buildings or a threat to the public's right
of access to public services or public facilities." This
exception obviously is not broad enough to permit executive
session discussion of matters contemplated in your question.

The third exception found in the Brown Act (Section
54957.6) permits executive sessions to review the City's
position and instruct your "designated representatives prior
to and during consultations and discussions with . . .
employee organizations regarding salaries, salary schedules
or . . . fringe benefits." This exception is likewise of no
assistance in the situation you have posed.

There is a further exception not spelled out in the
Brown Act itself. But it is well recognized by the
California courts. It is based on the attorney-client
privilege set forth at Section 952 of the Evidence Code.
It permits a legislative body to discuss potential or
pending litigation with its attorney in executive session.

The Court of Appeal opinion in the case of Sacramento
Newspaper Guild v. Sacramento County Bé&. of Supvs., 263
Cal.App.2d 41 (1968) discusses at considerable length the
force of this so-called "litigation" exception. Since your
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gestion does not relate to a matter in litigation, the
forementioned exception would not appear to be available.
ZS the court said in the Sacramento case:

The two enactments [the Brown Act and the
Evidence Code] are capable of concurrent operation
if the lawyer-client privilege is not overblown
beyond its true dimensions. As a barrier to
testimonial disclosure, the privilege tends to
suppress relevant facts, hence is strictly con-
strued. (Greyhound Corp. v. Superior Court,
supra, 56 Cal.2d at p. 396.) As a barrier against
public access to public affairs, it has Precisely
the same suppressing effect, hence here too must
be strictly construed. As noted earlier, the
assurance of private legal consultation is
restricted to communications "in confidence."
Private clients, relatively free of regulation,
may set relatively wide limits on confidentiality,
Public board members, sworn to uphold the law, may
not arbitrarily or unnecessarily inflate confiden-
tiality for the purpose of deflating the spread
of the public meeting law. Neither the attorney's
presence nor the happenstance of some kind of
lawsuit may serve as the pretext for secret
consultations whose revelation will not injure the
public interest. To attempt a generalization
embracing the occasions for genuine confidentiality
would be rash. The Evidence Code lawyer-client
provisions may operate concurrently with the Brown
Act, neither superseding the other by implication.

There are no other exceptions to the "open meeting"

‘requirements of the Brown Act. Thus it is clear that the

type of investigation suggested by your question cannot be
conducted in executive session.

Even though the investigation cannot be conducted in
executive session, sections of the Evidence and Government
Codes would in any case present a barrier to the disclosure
of the kind of information which your questions suggest is
being sought. For example, Sections 1040 and 1041 of the
Evidence Code classify such information as being privileged.
Those sections read as follows:

§ 1040. Official Information.

. (a) As used in this section, "bfficial
information" means information acquired in
confidence by a public employee in the course
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of his duty and not open, or officially dis~
closed to the public prior to the time the
! ' claim of privilege is made.

| (b) A public entity has a privilege to

! refuse to disclose official information, and
to prevent another from disclosing such informa-
tion, if the privilege is claimed by a person
authorized by the public entity to do so and:

(1) Disclosure is forbidden by an
act of the Congress of the United States
Or a statute of this state; or

(2) Disclosure of the information is
against the public interest because there
is a necessity for preserving the confiden-
tiality of the information that outweighs
the necessity for disclosure in the interest
of justice; but no privilege may be claimed
under this pParagraph if any person author-
ized to do so has consented that the informa-
tion be disclosed in the proceeding. 1In
determining whether disclosure of the
information is against the public interest,
the interest of the public entity as a
party in the outcome of the pProceeding
may not be considered.

[ § 1041. 1Identity of Informer.

\ (a) Except as pProvided in this section,

; a public entity has a Privilege to refuse to

[ disclose the identity of a person who has
furnished information as provided in subdivi-
sion (b) purporting to disclose a violation

of a law of the United States or of this state
or of a public entity in this state, and to
prevent another from disclosing such identity,
if the pPrivilege is claimed by a person author-
ized by the public entity to do so and:

(1) Disclosure is forbidden by an
act of the Congress of the United States
Or a statute of this state; or

(2) Disclosure of the iéentity.of the
informer is against the public interest
because there is a necessity for preserving
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the confidentiality of his identity that
outweighs the necessity for disclosure in
the interest of justice:; but no privilege
may be claimed under this paragraph if any
person authorized to do so has consented
that the identity of the informer be dis-
closed in the proceeding. 1In determining
whether disclosure of the identity of the
informer is against the public interest,
the interest of the public entity as a
party in the outcome of the proceeding may
not be considered.

(b) This section applies only if the
information is furnished in confidence by the
informer to:

(1) A law enforcement officer;

(2) A representative of an administra-
tive agency charged with the administration
or enforcement of the law alleged to be
violated; or

(3) Any person for the purpose of
transmittal to a person listed in paragraph
(1) or (2).

(¢) There is no privilege under this section
to prevent the informer from disclosing his identity.

Furthermore, under Section 6254 of the Government Code,
the files of the Police Department are protected from public
disclosure. The particular provision is as follows:

§ 6254. Exemption of particular records

Except as provided in Section 6254.7,
nothing in this chapter shall be construed to
require disclosure of records that are:

(f) Records of complaints to or investiga-
tions conducted by, or records of intelligence
information or security procedures of, the office
of the Attorney General and the Department of
Justice, and any state or local police agency,

Or any such investigatory or security files com-~
Piled by any other state or local agency for
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correctional, law enforcement or licensing
purposes;

Nothing in this section is to be construed
as preventing any agency from opening its
records concerning the administration of the
agency to public inspection, unless disclosure
is otherwise prohibited by law.

It is apparent that under the above section, the kind of
information suggested by your question is privileged from
public disclosure whether in a court of law or whether simply
in response to a matter of general inquiry by a member of the
public.

From the above language, it appears the privilege might
be waived by the "public entity" in the Evidence Code section
and the "agency" in the Government Code section. The question
arises as to whether the right of waiver reposes with the
Council or with the Police Department itself. Under Evidence
Code Section 200, public entity is defined as follows:

§ 200. Public Entity Defined.

"Public entity" includes a nation, state, county,
city and county, city, district, public authority,
public agency, or any other political subdivision
or public corporation, whether foreign or domestic.

"Agency" is not specifically defined in the Government
Code, but since the privilege is accorded to the "local police
agency," the option to waive by the "agency" as expressed in
the last paragraph of Section 6254 is one that only the Police
Department can exercise. The broad definition of "public
entity" set forth above and the provision of Section 57 of the
Charter vesting in the Chief of Police "all power and authority
necessary for the operation and control of the Police Depart-
ment" can lead only to the conclusion that the privilege
against disclosure is for the Police Department to make as the
"public entity." After all, it is the agency, not the Council,
that possesses knowledge of the contents of files and the
scope and source of confidential information in order to make
the determination in the first instance as to the need for
preserving confidentiality outweighing the necessity for
disclosure. It should be noted that through Section 915 of
the Evidence Code, the law provides a way for the validity
of the assertion of the privilege of confidentiality under
Sections 1040 and 1041 to be tested in a court of law in the
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ivacy of the judge's chambers. No such procedure is
pzailable to the Council to make a decision in a similar
;anner in any proceeding before it.

In addition, the City Council in Pursuing this kind of
investigation may run athwart of the same kind of pProblems

11075 through 11081 of the Penal Code dealing with criminal
record dissemination. The Appellate Court in Younger v,
Berkeley City Council, 45 Cal.App.3d 825 (1975) agreed stating:

+ + e+ Certain documents in the Possession |
of a municipality are expressly exempt from
disclosure and included in thisg category are
". . . records of intelligence information or
security procedures of, the office of the
Attorney General and the Department of Justice,
and any state or local police agency, or any
such investigatory Oor security files compiled
by any other state or local agency for correc-
tional, law enforcement or licensing Purposes."

It is concluded that the Public Records
Act does not authorize local entities to permit
access to state criminal offender records to
anyone ", . ., for the burpose of assisting a
private citizen in carrying on his personal
interests . . (Pen. Code, § 11105, subd. (b))
Oor to insure the accuracy of such records.

Since the Tesponses sought to be elicited from police
officers may well involve information gleaned from state
records, the Attorney General will undoubtedly have the same
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Mayor

iled by the San Diego Police Department as the Attorney
C°ﬁ§ral conceded that the Berkeley Council had over the

g:rkeley Police Department.

A study of the Berkeley Charter has disclosed that it
rovides that "[t]lhe Council shall by ordinance prescribe the
guties of all chief officers" which includes the Chief of
police (Section 30, Stats? 1909, p. 1208, as amended) .
fFurther, the Charter provides that "[a]s the legislative
organ of the city, the Council . . . shall have power: . . ,
(5) To organize and maintain police and fire departments. . . "
No such similar power to organize and prescribe duties is
iven the San Diego City Council by its Charter. on the
contrary, Section 57 provides as follows:

Section 57. POLICE DEPARTMENT.

. . ° .

The Chief of Police, with the approval of
the City Manager, shall appoint, direct and
supervise the personnel, subject to Civil
Service regulations, have charge of the prop-
erty and equipment of the department and
exercise all powers and duties provided by
general laws or by ordinance of the Council.
The Chief of Police shall have all power and
authority necessary for the operation and A
control of the Police Department. [Emphasis
added.]

The only power accorded by the Charter to the Council
is the ability to bestow on the Police Chief additional
duties and powers over and above what the Police Chief
exercises by inherent Charter right for the operation and
control of the Department. Once again, therefore, we are
obliged to come to the opinion that the determination
of what may be disclosed rests with the Chief of Police
consistent, of course, with the laws of the State and good
Police investigation practice as spelled out in that policy
submitted to the Council for its review at the meeting of
April 14, 197s.

The conclusion, therefore, appears inescapable that,
because of the limitations imposed by the Brown Act, the
Council, as a legislative body, is not contemplated in the
law to be the vehicle for inquiries of‘ this kind. Under
Californiq law, the public body vested with the responsibility .
for investigations into public offenses is the Grand Jury
(Penal Code, § 219(c)). It is not encumbered by the require-
Ments of the Brown Act. The Grand Jury's sessions, in
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ntradistinction to the Council's, are required to be

cocret (Penal Code,'Sectlons 911, 915, 924, 924.1, 924.2 and
s;g). Indeed, special permission from the Superior Court is
9ecesSarY before Grand Jury sessionsg may be conducted in

P blic (§ 939.1). Furthermore, the Grang Jury, is entitled
go free access to all public records (Section 921), an
entitlement not fully shared by the Council. Also, a willful
disclosure of any matters involving an indictment or informa-~
tion before the arrest of a defendant is a misdemeanor
(Section 924). No similar pProvision protects the security

of information presented to the Council.

protect the innocent from accusations without merit or ground.
As was said in McFarland v. Superior Court, 88 Cal.App.24 153, °

160 (1948):

body nor as a constituent part or agency of the court. It,
thereforg, 1S poorly equipped to undertake such responsibilitieg
because it cannot assure, under the same stringent rules as

JWW:RST:rb 072
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e council inquiry is for the purpose of ascertaining the past
ﬁ:enc Police Department's policies with respect to intelligence
feons and any coatemplated changes of those policies. It is beyond

an . . .
“mgat; e of the inquiry to determine the Eruth of individual charges of
c .

s
the
aiscond

The following lines of inquiry are appropriate:

uct oT redress individual grievances,

1. The kinds of information gathered and retained by the
InQestigative Support Unit of the Folice Departmen:,

2, The methods used to gather such information,

3. The manner in which such information is used by the
Police Departmant, .

4., The types of individuals and agencies who are permitted - Lo
have access to the information stored by thie Investigative Support

Unit' R i

5. The length of time the informztion is presently being re-
tained by the Investigative Support Unit,

6. Responses of the Police Department to any cf the above
inquiries shall rot be required to be made publicly where the pub-
licity would compromise or jeopardiza either a3 Process or agent of
the Department whether current:ly in progress or in prospect, where
that contention, that is'to say, the threat of coTpromise or jeo-
pardizing any process or agent is made by the Departmant or by
another law enforcemant agency, the nmatter would be pursued in
Executive Session pursuant to the provision of the Browa Act,

In order to facilitate and expedite the infjuiry, the Council hereby
designates the Rules Committee Coasultant as special assistant to the City
Council for the purpose of assisting the Council in condueting inquiries
into intelligence operations pursuant to Resolution o, 215233,

1. It shall be the responsibility of the Rules Comitte
.Consultant to Prepare a timetable for completion of the Council
inquiry, :

2. It shall be the responsibility of the Rules Committee
Consultant to conduct interviews of City employces as may be necessary
on behalf. of the Council.

EYLITAIT A
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3. It shall be his responsibility to obtain and, wlien
necessary, to solicit, statemecnts from any person with any infor-
mation rclevant to the Council's inquiry, :

4, It shall be the responsibility of the Rules Comuittee
consultant to rcport in a timely manner to the Council the results
of his investigation and inquiries; and to recommend, as seenms
appropriate, the scheduling of hearings relative‘to the Council's

inquiry.

5. It shall bo the responsibility of the Rules Cormittee
Consultant to prepare, at the conclusion of his investigations
and at the conclusion of Council deliberations, a final report,
including reconmendations for adeption of policies or Procedures by
the Council relative to intelligenze operations.

6. The City Attorrey, City Manager and all other departirant
heads shall cooperate zrd lend waatever assistance rcasonable and
necessary to assist the Rules Ceommittee Consultant,

[ )
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OPINION NO. 76-14

DATE: May 5, 1976

Police Intelligence Inquiry and the Attorney-
Client Privilege

syBJECT?

QUESTED BY: Coleman Conrad, Rules Committee Consultant
RE

EPARED BY: Robert S. Teaze, Assistant City Attorney
PR

. QUESTIONS PRESENTED

1. Is it legal for the Council to designate a lawyer
1jcensed to practice law in the State of California‘as‘an
jdditional attorney ?or the specific purpose of assisting
ssuncil in this inquiry?

2. Assuming that such a designation is legal, what
is the extent of the attorney-client privilege that would
sosult from this designation?

3. Is the City Manager prohibited from providing free
access to the information contained in the files of the
investigative Support Unit of the Police Department to the
Aules Committee Consultant acting as special assistant to
t2e Council in conducting inquiries into intelligence
rerations pursuant to Resolution No. 2152332

4. If the City Manager is prohibited in some manner,
»lease specify which files are not to be made available to
e Rules Committee Consultant acting in his capacity as
ftecial assistant to the Council in conducting inquiries

:7to intelligence operations pursuant to Resolution
70, 215233,

CONCLUSION

- L. Under Section 40 of the City Charter, the Council
-h-gy e“‘F)]-OY_alfl'"additional competent technical legal attorney"
5332551# 1t if the need therefor can be shown. But in this
o, ! Slnce legal advice ‘or assistance is not being sought,

¢ Necessity for loyi i if£q o
’atlonaliZe,y employing an attorney J.s difficult t

CITY ADMINISTRATION BUILDING
CITY OF SAN DIEGCO * SAN DIECO, CALIFORNIA 92101
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nrad
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2 since the attorney-client privilege against disclo-
é information attaches only when a lawyer has been
~ited for legal advice or is giving it, and neither of
'Su is involved here, no privilege would result from the
w”?hnation- Where a lawyer is acting primarily as an

dewﬂ£igator and his papers merely record the statements of
“iﬁ:ssesr that information will be subject to discovery.
wi

3. and 4. Under Section 57 of the Charter, the files

the Police Department are under the control of the Chief
ofPolice and any determination as to what access to those
of s will be given anyone is for the Chief of Police to
ise consistent with the requirements of Section 6254 of
fmkeéovernment Code, Sections 1040 and 1041 of the Evidence
% and Sections 11140 through 11144 of the Bena: ade = of
Coeindividual is permitted access, the privilege against
g?gﬂQSure is waived as to anyone else desiring similar

access. ,

BACKGROUND

On January 29, 1976, the Council adopted Resolution
¥o. 215233 which provided, among other things, for the
Council to meet as a Committee of the Whole "to inquire
about intelligence operations by City employees with a view
to adopting policies or procedures or both . . . to deal
with future City employee participation in such intelligence
operations.” The resolution further provided that the
Committee of the Whole would meet to conduct a specific
inquiry "into the intelligence operations of the San Diego
Police Department." Finally, the resolution directed the
City Manager and City Attorney to provide whatever assist-
ance and personnel were necessary and the Committee was
required to "establish whatever rules and regulations
(deemed] necessary."

Subsequently, the Committee of the Whole met on
Wednesday, March 24, 1976 and adopted -a motion setting forth
the guidelines for conducting the inquiry into police
Intelligence operations. A document incorporating those
Juidelines was prepared by the City Clerk pursuant to his
inderstanding of the direction of the Committee of the
Whole and is attached hereto as "Exhibit A." The guidelines
<ES}gna;e the Rules Committee Consultant as a special
3Ssistant to the Council for the purpose of assisting in
he inquiry, ' . -
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The questions set forth above were asked by the Rules
mmittee Consultant, Mr. Coleman Conrad. Since he is
coso an attorney licensed to practice law in the State of
alifornia, he perceived his task to be better accomplished
?? he were to undertake it not simply as a "special assist-
1w but as a specifically appointed attorney under Section

t
:g of the Charter.

Mr. Conrad expressed his concern as follows:

It is apparent that there are many aspects
of this inquiry that must be carefully considered
by the Council. There is the need to conduct an
inquiry that will be completely thorough. There
is the need to ensure that the rights of all
parties to the Bohmer lawsuit [Bohmer v. Nixon,
et al., Fed. Dist. Court No. 75-4-T] are fully
protected. There is the need to ensure that the
rights of all individuals interviewed are fully
protected. And, there is the need to ensure
that the Council, special assistant and other
employees of the City connected with this matter
are proceeding in a lawful manner at each step
of the inquiry.

If I am to be effective in this assignment
as a special assistant to the Council, it is my
belief that I should be designated an addi- '
tional attorney. It is, therefore, recommended
that Council, by resolution, in accordance with
Charter Section 40, designate me as an additional
attorney for the specific purpose of assisting
Council in this inquiry. Such a designation
would provide, among other things, for a
privileged attorney-client relationship to be
established between the Council and myself. It
would be Cclearly understood that City Attorney
John W. Witt shall continue to be the chief legal
advisor for the City in all matters, including
this matter of an inquiry into Police
Intelligence Operations.
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The Bohmer case is one brought against a number of
, d-viduaTE—Tﬁ_Federal Court upon allegations of a violation
nlliVil rights. Among the numerous defendants are several
of cpiego police officers. Since the City is obligated to
sm’ond in damages to any liability that may be determined
resgall upon these officers for actions undertaken during
to course and scope of their employment, they are being
tr‘?ended by this office. The actions taken by them during
dee course and scope of their employment are, in effect,
dky actions. As such, they are clients of this office just
C; are members of the Council or any other employees of the
gity acting within the course and Sscope of their employment.
gseemingly then, the interest of the Council and the police
officers in the outcome of the lawsuit are the same insofar
as it concerns acts committed during the course and scope

of employment.

Recognizing the existence of an equivalent interest, the
Ccouncil's Committee of the Whole in adopting the guidelines
sought to avoid hindering the defense of the police officers
in the Bohmer case by providing as follows: :

It is beyond the scope of the inquiry
to determine the truth of individual charges
of misconduct or redress individual grievances.

Against this background, the Council inquiry, as well as
the task assigned to the "special attorney," is one of fact
gathering. The specific aim, as it should be, is to avoid
any involvement in individual grievances or charges of mis-
conduct such as have been raised in the Bohmer suit. 1In
pursuing his task of "fact gathering," the "special attorney"
has indicated a need not only to talk to individual police
officers, but also to examine the intelligence files of the
Police Department. The analysis as to whether his appointment
as an attorney will preclude involuntary disclosure of the
material gathered and whether the City Manager may permit him
access to the police files follows.

ANALYSIS
I
Section 40 of the City Charter provides:

The Council shall have authority to employ-
additional competent technical legal attorneys
to investigate or prosecute matters connected
with the departments of the City when such
assistance or advice is necessary in connection
therewith. : '



This section has traditionally been used as the authority
retaining special counsel when there is a need for an

' gor endent legal opinion in connection with a bond issue or
1”?353 Act assessment pProceeding. Independent legal opinions
a "necessary in connection therewith" in order for the bonds
arebe marketable (see City Attorney Report to Mayor and
touncil dated April 17, 1972). Also, from time to time, out-
que counsel is needed in connection with test cases such as
;ﬁe City of San Diego v. George Bean, Superior Court No. 252754
in which the Metropolitan Sewer agreements were involved, »
city Council v. McKinley and Sage, Superior Court No. 370274
in which the status of a contract for services was involved
and Hubbard v. The City of San Diego, Superior Court No.
358163 in which the legality of an ordinance was questioned.
In these cases, it was necessary to secure outside counsel
because various clients of thig office were involved on both
sides of the litigation. :

In this situation, however, there is no need to hire
independent counsel. This office stands ready to render such
legal assistance and advice as the Council may need. In fact,
the Council has directed us to render just such assistance in
Resolution No. 215233, adopted January 29, 1976, Since we
are involved in the Bohmer litigation, we are better able to
meet the Council's desire not to delve into matters related
to that case in order to Protect the interest of defendant
police officers acting in the course and scope of their
employment, as well as the Council's interest in protection
of the taxpaying public's treasury. In the final analysis,
it is the Council which would have to authorize any money
needed to meet judgments that might be rendered.

Furthermore, the "special attorney" is not being retained
to give legal advice or assistance. His task is one of
information gathering. Admission to Practice law is not a
Prerequisite to performing such functions. Appointment of a
lawyer to accomplish the task is, therefore, not necessary
and the portion of Charter Section 40 relied on is not
applicable. '
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"Confidential communication between
client and lawyer"

§ 952.

As used in this article, "confidential
communication between client and lawyer“ means
information transmitted between a client and
his lawyer in the course of that relationship
and in confidence by a means which, so far as
the client is aware, discloses the information
to no third persons other than those who are
present to further the interest of the client
in the consultation or those to whom disclosure
is reasonably necessary for the transmission of
the information or the accomplishment of the
purpose for which the lawyer is consulted, and
includes a legal opinion formed and the advice
given by the lawyer in the course of that
relationship.

§ 954. Lawyer-client privilege

Subject to Section 912 and except as other-
wise provided in this article, the client,
whether or not a party, has a privilege to
J refuse to disclose, and to prevent another from
? disclosing, a confidential communication
' between client and lawyer if the privilege is

claimed by:

(a) The holder of the privilege;

(b) A person who is authorized to claim
the privilege by the holder of the privilege; or

(c) The person who was the lawyer at the
time of the confidential communication, but such
person may not claim the privilege if there is
no holder of the privilege in existence or if
he is otherwise instructed by a person authorized
to permit disclosure.

' The principles upon which the lawyer-client privilege

1s based were discussed by the court in People ex rel Dept.

?f Public Works v. Glen Arms Estate, 230 Cal.App.2d 841
964) : - »
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. « . The general Principle of the attorney-
client privilege expressed in terms of jitg essen-
tial elements, has been articulated by Wigmore
thusly: "(1l) Where legal advice of any kind is
sought (2) from a professional legal adviser in
his capacity as such, (3) the communicationg
relating to that Purpose, (4) made in confidence
(5) by the client, (6) are at his instance perman-
ently protected (7) from,disclosure by himself or
by the legal adviser, (8) except the Protection be
waived." (8 Wigmore on Evidence (McNaughton Rev.
1961) § 2292, p, 554.) This‘privilege is groundegq
on a policy which, according to itg modern concept,
declares that "[i]n order to promote freedom of
consultation of legal advisers by clients, the
apprehension of compelled disclosure by the legal
advisers must be removed; hence the law must pro-
hibit such disclosure except on the client's

consent." (8 Wigmore, OpP. cit., § 2291, p. 545.,)
It is "strictly construed, since it sSuppresses
relevant facts that may be necessary for a just
decision, [Citations.] T& cannot be invoked
unless the client intended the communication to
be confidential [citations]; « o " (City &
County of San Francisco v, Superior Court (1951)
37 Cal.2d 227, 234-235 [231 P.2d 26, 25 A.L.R.2d4
1418].) It ig settled that "[tlhe Privilege
embraces not only oral or written statements but
actions, signs, or other means of communicating
information by a client to his attorney.
[Citations.] ™" (City & County of San Francisco v.
Superior Cour r Supra, at p. 235.) "Where the
document is itself the client's written communica-
tion, coming into existence merely as a communica-
tion to the attorney, . . . [the] communication
itself is not to be produced, ., . _n (8 Wigmore,
9. cit., § 2307, p. 594.) Finally, although the
last principle is clear in itself itg application
is frequently difficult where the actual maker of

| 3N

)

-~

when they are intended to be made in confidence. The City
Coungil, as the legislative body of the City, has status as
2 client and jig entitled to invoke the privilege. The
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Llate Court said in Sacramento Newspaper Guild v,
gggiamento County Bd. Of_§EEEEVTEBEET_E§§EEETT§p5773_5l
71967) ¢

sarily create an attorney-client relationship, a communica-
tion to be pPrivileged must have been made to an attorney
acting in his official Capacity toward hig client. Solon

v. Lichtenstein, 39 Cal.2d4 75, gg (1952) . 1The attorney must
have been consulteg for legal advice or be giving it,

51 Cal. State Bar Journal 119, 129 (1976); U.s. V. United
Shoe Machinery Corp., 89 F.Supp. 357 (1950); see also Holm

v. Superior,Court, 42 Cal.2q 300 (1954); Sullivan v, Superior
Court, 29 Cal.App.3d 64 (1972). asg was said by the Supreme

Court many Years ago in Hunter v, Watson, 12 Cal. 363, 377
(1859) :

* « « While the attorney is not permitted
to disclose th

~ his client, yet if he acquires information apart
from any such communications, he is not Protected
from disclosing it, We do not understand that
the witness wWas required to state any factg
derived from Statements made to him by his client,
or from the Papers of his client, but merely to
state facts coming to hig knowledge from

to the client, Knowledge which is not' otherwise Privileged
does not become so merely by being communicated to an

attorney, Grand Lake Drive-In v, Superior Court, 179 Cal.App.2d

122 (1960); People ex rel, Dept. of Public Works v. Donovan,
7 cal.2q 346, 355 (1962), '
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The question arises as to whether the information
athered by the special attorney might be privileged from
jisclosure under the attorney work product ru}e. That rule
is set forth in Section 2016 of the Code of Civil Procedure

as follows:

The work product of an attorney shall not
be discoverable unless the court determines
that denial of discovery will unfairly prejudice
the party seeking discovery in Preparing his
claim or defense or will result in an injustice,
and any writing that reflects an attorney's
impressions, conclusions, opinions, or legal
research or theories shall not be discoverable
under any circumstances.

L L L -

(g) It is the policy of this state (1) to
preserve the rights of attorneys to prepare
cases for trial with that degree of privacy
necessary to encourage them to prepare their

- cases thoroughly and to investigate not only
the favorable but the unfavorable aspects of
such cases and (ii) to prevent an attorney
from taking undue advantage of his adversary's
industry or efforts. '

The difficulty in applying this rule with respect to
the "special attorney" work product is that the results of
his investigation are intended to be reported to the Council

.80 that there is really nothing to which the rule would

apply. It might be argued that there would be some informa-
tion for one reason or another the "special attorney" would
decide not to pass on to the Council. Even if the rule
protected such matters as a work product, if the information
has been rendered in written form, it would not escape being
disclosed through use of interrogatories or a deposition.
Such was the determination in the case of Scotsman Manufacturing
Co. v. Superior Court, 242 Cal.App.2d 527 (1966). There an
attorney had retained a doctor to conduct an examination and
make a written report in connection with action for injuries
suffered in an explosion. The doctor's report was held to
constitute a part of the attorney's work product. However,
the information and opinions possessed by.the doctor were

- hevertheless subject to discovery "through interrogation

and deposition procedures," Scotsman, supra, p. 532. The
Same conclusion was reached iIn Kenny v. Superior Court,
255 Cal.App.2d 106 (1967) . '
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c. conrad

III

Finally, it was asked whether the City Manager might
nt the special attorney access to Police Department records.
gra city Manager does not have control over police records.
gﬁgn is vested in the Chief of Police by Section 57 of the

charter:

The Chief of Police shall have all power
and authority necessary for the operation and
control of the Police Department.

The City Manager has the power to appoint and remove
the Chief of Police (Charter Sections 30 and 57). He also
has the power "to set aside any action taken" by the Chief

: of Police and "may supersede him in authority in the Ffunc-
| tions of his office or employment" (Charter Section 28).

| However, until the City Manager does so act, the control of
the police records is in the hands of the Chief of Police.

The Chief of Police and the City Manager, if he super-
sedes the Chief of Police, must be guided by Evidence Code
Sections 1040 and 1041, Government Code Section 6254 and
Penal Code Sections 11140-11144, the provisions of which are
set forth in "Exhibit B" attached hereto. The effect of
these provisions has been discussed in Opinion No. 76-13
issued May 4, 1976. 1In it, we concluded that information in
; the police files which has been received from the Department
of Justice cannot be disseminated to any but persons author-
ized by a court, statute or decisional law. The "special
attorney" does not appear to be such a person. It is a
! misdemeanor either to give or receive such information.

Also, information obtained from the Federal Bureau of
Investigation is protected from disclosure [5 U.S.C.A.
Sec. 552 (b)(7)] and criminal penalities exist for the
disclosure of information where prohibited [5 U.S.C.A.
Sec. 552 a(i)]. As to information from these two sources,
the Chief of Police is not in the position to allow access
except to authorized persons. Under the circumstances, it
would seem that it would be for the Attorney Generals of the
State and Federal Government to determine whether in this
instance access should be accorded the "special attorney."
The same rule should doubtless apply to information received
from any other Federal or State agency.

As to information gathered by the San Diego Police
Department itself, the determination whether to allow access
rests in the hands of the Chief of Police (see pp. 6 and 8,
City Attorney Opinion No. 76-13). 1In making the determination
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1low access, if such information is physically separated

to 8 that gathered from other sources so as to make access
frO ple in the first instance, the Police Chief must
Pos:ider a number of factors, not the least of which is the
conlic interest against disclosure to protect ongoing investi-
ubions, the privacy of individuals and the right to a fair

jal among others. He should also bear in mind that under
tx case of Black Panther Party v. Kehoe, 42 Cal.App.3d 645
t?§74)’ any disclosure will destroy the confidentiality of
the files. As was said in that case:

gat

The term public inspection necessarily
implies general, nonselective disclosure. It
implies that public officials may not favor
one citizen with disclosures denied to
another. When a record loses its exempt
status and becomes available for public
inspection, section 6253, subdivision (a),
endows every citizen with a right to inspect
it. By force of these provisions, records
are completely public or completely confiden-
tial. The Public Records Act denies public
officials any power to pick and choose the
recipients of disclosure.

SUMMARY

It does not appear that the task of collecting facts is
an assignment that requires the services of an attorney.
The fact that an attorney is hired for that assignment does
not in and of itself create an attorney-client relationship
because he is not being retained to render legal advice or
conduct litigation. Therefore, neither the attorney-client
privilege would arise to protect information gathered nor
would the work product rule protect the information if it is
put in the form of writing. In any case, the Chief of
Police is not in the position to allow access to information
received from the State Department of Justice or the Federal
Bureau of Investigation, as well as other public agencies,
without permission of such agencies. And as to information
gathered by the San Diego Police Department itself, before
allowing access, the Chief should consider the public interest
in refusal to disclose, bearing in mind that any access
allowed will destroy the privilege against disclosure.

Respectfully submitted,

JOHN W. WITT; City Attorney

RST:rb By W
A C Robert S. Teaze
W: ) !- Assistant City Attorney

I !!‘ I‘
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e council inquiry is for the purpose of ascertaining the past
ﬂ:ent Police Department's policies with respect to intelligence
es

£ and any contemplated changes of those policies, It is beyond

an ions . . .

“wrat;pe of the inquiry to determine the truth of individual charges of
Chescduct or redress individual grievances,

zisco®

The following lines of inquiry are appropriate:

1. The kinds of information gathered and retained by the
Investigative Support Unit of the Police Department,

2. The methods used to gather such information,

3. The manner in which such inforration is used by the
police Department,

4. The typos of individuals and agencies who are permitted  to
have access to the information stored by the Investigative Support

Unito

5., The length of time the information is presently being re-
tained by the Investigative Support Unit,

6. Responses of the Police Department to any of the above
inquiries shall not be required to be made publicly where the pub-
licity would compromise or jeopardiza either a process or agent of
the Department whether currently in progress or in prospect, where
that contention, that is to say, the threat of compromise or jeo-
pardizing any process or agent is made by the Department or by
another law enforcecmant agency, the matter would be pursued in
Executive Session pursuant to the provision of the Brown Act.

In order to facilitate and expedite the inquiry, the Council hereby
crsignates the Rules Committee Consultant as special assistant to the City
Council for the purpose of assisting the Council in conducting inquiries
into intelligence operations pursuant to Resolution lNo. 215233,

1. It shall be the respousibility of the Rules Committe
Consultant to prepare a timetable for completion of the Council
inquiry,

2. It shall be the reSponsiBility of the Rules Committee
Consultant to conduct interviews of City employces as may be necessary
on behalf. of the Council.

EXSURIT A



3, It shall be his responsibility to obtain and, wlien
ecessary, to solicit, statements from any person with any infor-
;ation relevant to the Council's inquiry,

4., 1t shall be the responsibility of the Rules Committee
consultant to report in a timely manner to the Council the results
of his investigation and anuiries; and to recommend, as seems
apprOPriate’ the scheduling of hearings relative‘to the Council's

inquiry. '

5. It shall be the responsibility of the Rules Cormittea
consultant to prepare, at the conclusion of his investigationk
and at the conclusion of Council deliberations, a final report,
jncluding reconmendations for adoption of policies or procedures by
the Council relative to intelligence operations.

6. The City Attorney, City Manager and all other department

heads shall cooperate and lend whatever assistance reasonable and
necessary to assist the Rules Ceomittee Consultant,

EXHIBRIT A



g 1040. Official Information.

(a) As used in this section, "official
information"” means information acquired in
i nfidence by a public employee in the course
cg his duty and not open, or officially.dis-
olosed to the public prior to the time the
glaim of privilege is made. :

(b) A public entity has a pPrivilege to
refuse to disclose officigl infgrmation,.and
to prevent another from.dlSCIQSlng such informa-
tion, 1f the privilege is claimed by a person

authorized by the public entity to do so andg:

(1) Disclosure isg forbidden by an
act of the Congress of the United States
or a statute of thig state; or

tion be disclosed in the Proceeding. 1In
determining whether disclosure of the
information ig against the public interest,
the interest of the Public entity as a
party in the outcome of the Proceeding

May not be considered.

Yo o
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§ 1041. Identity of Informer.

(a) Except as provided in this section,
a public entity has a Privilege to refuse to
disclose the identity of a person who has
furnished information as'provided‘ip subdivi-

if the privilege is claimed by a person author-
ized by the public entity to do so and:

(1) Disclosure ig forbidden by an
act of the Congress of the United States
Or a statute of thig state; or

outweighs the nNecessity for disclosure in
the interest of justice; but no Privilege
may be claimed under this Paragraph. if any

party in the Ooutcome of the pProceeding may
not be considered. :

(b) This Section applies only if the
information isg furnished in confidence by the
informer to:

(1) A law enforcement officer;
tive agency charged with the administration
or enforcement of the law alleged to be
violated; or

(3) . Any Person for the purpose of
transmittal to a person listed in pParagraph
(L) or (2).

(c) There ig nNo privilege under this section
to prevent the informer from disclosing his identity.
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§ 6254. Exemption of particular records

Except as provided in Section 6254.7,
nothing in this chapter shall be construed to
require disclosure of records that are:

. LN M

(f) Records of complaints to or investiga-
tions conducted by, or records of intelligence
information or security procedures of, the office
of the Attorney General and the Department of
Justice, and any state or local police agency,
or any such lnvestigatory or security files com- ’
piled by any other state or local agency for
correctional, law enforcement or licensing

purposes;

agency to.public inspection, unless disclosure
is otherwise prohibited by law.

AT WY v e el

EXHIBIT B



§ 11141, Furnishing by emp

Lot -'\1"‘"_::., o - .
DEERING'S PENAL \,s
§ 11140 -
\ ARTICLE ¢
f Unlawfu] Furnishing of Master Record Sheet
5{ [Added by Stats 1974 ¢ 963 §1) i
f ! § 11140. " Definitions.
i e'
{
1
{

nauthorized pPerson ¥
i misdemeanor,
§ 11142, Furnishing by any authorized person to unauthorized person as misdemeanor,
l ! § 11143, Buying, etc. by certain unauthorized person as misdemeanor,
; : § 11144, Exceptions.

§ 11140, [Deﬁnitl’ons.] As used in thig article;

(a) “Record” means the master record sheet, or g co
person’s name by the Department of Just
“criminal record sheet,” or “rap sheet,”
of the Department of Justice,

(b) “A person authorized b
authorized by a court, statute,

Py thereof, maintained under ,
ice, and commonly known ag an “arrest record,”

“Record” does not include any other records or filey

. ————

Y law to receive a record” means any person or public
or decisional law to receive a record, [1974 ch 963 § 1]

a2y
e + S

agency

2T

Justice to unauthorized person as

_ ice who knowingly furnishes a record
or information obtained f;

rom a record to a person who is not authorized by law to receive the
record or information s guilty of a misdemeanor. (1974 ch 963 § L]

v
pal Ry
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: § 11142, [Furm‘shing by any authorized person to unauthorized person as misdemcangr "‘i

! Any person authorized by law to receive a record or information obtained from a record wh- " 3

i knowingly furnishes the record or information to a person who is not authorized by law t, 4

receive the record or information js guilty of a misdemeanor. [1974 ch 963 §1] %

: § 11143, [Buying, etc, by certain unauthorized person as misdemeanor.] Any person, ~}‘

: except those specifically referred to in Section 1070 of the Evidence Code, who, knowing he is * %

}, not authorized by law to receive a record or information obtained from a record, knowingly §

, buys, receives, or Possesses the record or information is guilty of a misdemeanor, (1974 ¢k 2

;: 963 § 1.] | =

' § 11144, [Exceptions.] (@) It is not a violation of this article to disseminate statistical or 4

i research information obtained from a record, provided that the identity of the subject of the Y

: record is not disclosed, -4

' Itisnota violation of thjs article to disseminate information obtained from a record for X

; the purpose of assisting in the apprehension of person wanted in connection with the §

commission of a crime, -

(©) Itis not a violation of this article to include information obtained from a record in (Da 4
'\ transcript or record of a judicial or administrative Proceeding or (2) any other public record
\ when the inclusion of the information in the public record is authorized by a court, statute, or

;\«L‘ «.J decisional law, (1974 ¢h 963 § L]

l
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OFFICE OF
THE CITY ATTORNEY CITY ADMINISTRATION BUILDING
CITY OF SAN DIECO _ SAN DIECO, CALIFORNIA 92101

IOHN W. WITT (714) 236-6220

CITY ATTORNEY

OPINION NO. 76-18
DATE: June 17, 1976
éuBJECT: Police intelligence Inquiry
REQUESTED BY: Mayor and City Council

pREPARED BY: Robert S. Teaze, Assistant City Attorney

QUESTIONS PRESENTED i

1. May the Council direct the City Manager and Chief ,
of Police to "provide a special attorney [appointed by the ]
Council] with any assistance that the special attorney deems ¢
necessary to his conduct of a complete independent inquiry
[into police intelligence operations]?"

2. May such assistance include "providing complete
access [to the special attorney] to any and all written
information contained in the files of the Police Department?"

3. May such assistance also include "providing complete
access to . . . any testimonial information that can be
gained from interviews of past and present employees of the
intelligence operation of the Police Department?"

CONCLUSION

1. Certainly the Council may direct the City Manager
to provide such assistance to the special attorney that he
may legally give. However, the assistance he provides
cannot be such as the special attorney in his discretion
deems necessary where it would be contrary to law or the
best interests of The City of San Diego, its agents and
employees. As to the Chief of Police, being a managerial
appointee, pursuant to the Charter, he is not under the
Operational control of the City Council and can only be
directed by the City Manager.

2. It is not within the legal powers of the City
Manager or the Chief of Police to provide the special
attorney with complete access to any and all written infor-
Mation contained in the files of the Police Department.
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ceiéainly‘entitled to talk to anyone. He must bear
is

As to testimonial information, the special att

orney

nd, however, that certain information may be of a pri-
mine,

ileged nature and disclosure to him would result in a
;;iver of that privilege,

BACKGROUND

This opinion has been prompted by Resolutions Nos.

216170 and 216171, adopted by the Council on June 9, 197s. .
copies of the resolutions are attached hereto ag Exhibits 1

and II, respectively.

Resolution No. 216170 was apparently drafted in an
attempt to meet certain legal problems outlined in our

Opinion No. 76-14, dated May 5, 1976. 1n that opinion, we

concluded as follows:

2. Since the attorney-client Privilege
against disclosure of information attaches
only when a lawyer has been consulted for
legal advice or ig giving it, and neither of
which is involved here, no Privilege would
result from the designation. Where a lawyer
is acting primarily as an investigator and his

By drafting Resolution No. 216170 to require specifically that
the "special attorney" provide the "Council with legal advice

In presenting the aforementioned Resolution No. 216170

to the Council meeting as a Committee of the Whole, the

"special attorney" stated as follows:



| SN
3y
M

yor and City Council -3- June 17, 1976

Ma

1s0, the independent attorney stated that:
A .

. . the Council does, as the governing body of
£his City, have the right to know through
an independent attorney of their own choosing
‘what the practices and policies of the
Police Department are now and have been . . .

It should be noted that the Chief of Police submitted
to the Council on April 14, 1976, in written form, a state-
nt of the present practices and policies of the Police
g:partment and offered_gn May 12, 1?76, to discuss them as
- well as what past practices and policies were. No questions
were forthcoming from the Council.

ANALYSIS

I
It is obvious that the desire of the Council is to
safequard the confidentiality of the pPolice files. This was
emphasized by the "special attorney" in his statement to the
Council on May 12, 1976, as follows: :

The reason the Council has designated one
special attorney to conduct an independent
inquiry and to report his independent
findings directly to Council is because the
Council does not want to compromise police
agents or police processes or police files
simply by conducting this inquiry, . . .

Therefore, initially, the question that should be
answered is whether Resolution No. 216170 would preserve
the confidentiality of information gathered from the police
files by the "special attorney" under an attorney-client
privilege on the basis that he was retained to give "legal
advice." The answer now is no different than that we
gave in Opinion No. 76-14. Communications between an
attorney and his client seeking or giving legal advice can
be considered to be within the privilege when the intent was
that they should be confidential. 1In People Ex Rel Dept.
of Public Works v. Glen Arms Estate Inc., 230 Cal.App.2d
g4i, 853-4 (1964) the court succinctly expresses the rule as
Ollows:

The general principle of the attorney--
client Privilege expressed in terms of its
essential elements, has been articulated by
Wigmore thusly: " (1) Where legal advice of
any kind is sought (2) from a professional
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legal adviser in his capacity as such, (3)
the communications relating to that purpose,
(4) made in confidence (5) by the client, (6)

adviser, (8) except the Protection be waived."
(8 Wigmore on Evidence (McNaughton Rev. 1961)
§2292, p. 554.) This Privilege is grounded

on a policy which, according to its modern
concept, declares that "[iln order to promote
freedom of consultation of legal advisers by
clients, the apprehension of compelled disclo-
sure by the legal advisers must be removed;
hence the law must pProhibit such disclosure
except on the client's consent." (8 Wigmore,
op. cit., § 2291, p. 545.) It is "strictly
construed, since it Suppresses relevant facts
that may be necessary for a just decision.

[Citations.] It cannot be invoked unless the
client intended the communication to be
confidential [citations]; e o " (City &

County of San Francisco v. Superior Court
(1951) 37 cal.2qd 227, 234-235 [231 P.24 2,
25 A.L.R.24 1418].) 1t ig settled that
"[t)he pPrivilege embraces not only oral or
written statements but actions, signs, or other
means of communicating information by a client
to his attorney. [Citations.]" (City & County
of San Francsico V. Superior Court, supra, at

X P. 235.) "Where the document is itself the
client's written communication, coming into
existence merely as a communication to the
attorney, . . . [the] communication itself is
not to be produced, ., ., . (8 Wigmore, op.
cit., § 2307, p. 594.) Finally, although the
last Principle is clear in itself its applica-
tion is frequently difficult where the actual
maker of the document is some person other than
the client himself or is a pPerson purporting to
act for a corporation or other artificial person
or body. (8 Wigmore, op. cit., § 2307, P. 595.)

In this case, however, we are not dealing with a
communication received from a client. If access to Police
Department files is allowed, it would not be information
Obtained from a client. The "special attorney's" client is
the Council, not the Police Departmént. Such information
would not pe within the attorney-client Privilege and,
therefore, would be subject to discovery.
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Judge Kirkpatrick in City of PhiladelEhia v.
EggEEBEEQEéi_EEEEEEEE_EQEE;' 210 F.Supp; 483, 484-435 (1962)

made the following observation:

privilege can protect 4 communication made to

a lawyer by any person or corporation, it is a
first essentia]l that it pe made for the Purpose
of securing legal advice or assistance, and
that means advice Or assistance for the Person

The rule, ag Stated by Wigmore, ig in
substance that where legal advice of any kind
is sought, communicationsg and so forth made
in confidence by the client are privileged.
97 C.J.s. Witnesses § 27s, States the rule

assistance ipn Some legal Proceeding, " This
basic requirement, namely, that the communj-
cation must be made by the client tqo enable
the lawyer tqo advise him, appears in every
Statement of the rule which hag come to my

Advice opn legislation has never been accorded 3 confidential
Status, It is only when litigation is involved, Or where
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Council is dealing with Personnel, meet and confer, ang
the ding security matters can communications with it be
buléled in a confidential manner. The So-called "advice" it
han eking from the 'special attorney" falls in none of the
12036 exceptions as was explained in our Opinions No. 76-13
a

f May 4, 1976 and No. 76-14 of May 5, 197¢.
o
IT

rotected by a specific Provision of state law. section 6254
gf the Government Code, which forms a part of the Public
Records Act, includes the following exemption:

Except as provideq in Section 6254.7,
nothing in thig Cchapter shall be construed
to require disclosure of records that are:

(f) Records of complaintsg to or investiga-
tions conducted by, or records of intelligence
information or Security procedures of, the office
of the Attorney General ang the Department of
Justice, ang any state or local police agency,
or any such investigatory Or security fileg com-
piled by any other state or local agency for
correctional, law enforcement or licensing
Purposes; -

In Black Panther Party v. Kehoe, 42 Cal.App.3d 645
(1974) the court discusses the reason for the law:

Government fileg hold massive collections
which are roughly divisiple into public business
and private revelations, Statutory and decisional
law on Public recorgd disclosure reveals two
fundamenta] if somewhat competing societal con-
Cerns - prevention of secrecy in government and
Protection of individual Privacy. "The people's
rignt to know" is a rubric which often accom-
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affairs are recorded in government files,
Societal concern for pPrivacy focuses on minimum
exposure of pPersonal informatjion collected for
governmental purposes. The California courts
have equated the right of Privacy with the
right "to be let alone," which must be balanced
against public interest in the dissemination of
information demanded by democratic Processes.

- « . The same dual concern appears through-
out the act. Subdivision (£) of section 6254
is one of 14 subdivisions of that section, all
describing exXemptions from the general disclosure
requirement, In large part, these €exXemptions
are designed to Protect the Privacy of pPersons
whose data or documents come into governmental

statutory goal fully confirms our textual inter-
pretation of section 6254, subdivision (£).

Both complaining citizens and the public have

an interest in the confidentiality of complaints
of wrongdoing prior to the inception of formal

No small extent upon the readiness of citizens
to complain of alleged crime. Complainants
often demand anonymity. The Prospect of public
eXposure discourages complaints and inhibits
effective enforcement, Similarly, effective
pPolicing of licensed Occupations depends heavily
on citizens' readiness to complain of wrong-
doing by licensees. '

In the formulation of a statutory policy
governing disclosure of citizen complaints,

by unfoundegd accusations of wrongdoing. The
Public has anp ethical interest in pProtecting
Private reputations against notoriety emanating
from "crank" Oor malicious accusations, '

« <« « The California Public Records Act
evidences a legislative policy of disclosure,
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. « . Overbroad claims to disclosure may
threaten the privacy of individual citi;ens
and accelerate the advent of tpe_O;welllan
state. As we have noted, subdivision (£f) of
section 6254 (fn. 3, supra) reflects a
genuine legislative concern for the privacy
of citizen complaints. . . .,

The last paragraph of Section 6254 provides as follows:

Nothing in this section is to be construed
as preventing any agency from opening its
records concerning the administration of the
agency to public inspection, unless disclosure
is otherwise prohibited by law.

We have interpreted in Opinion No. 76-13, pages 6-9
that in the context of the above section, "agency" means
the Police Department and the power to:open records to public
inspection rests in the Police Chief who is charged by
Charter Section 57 with the control and operation of the

department.

We indicated in that opinion that limited access to the
police files could be afforded the special attorney. However,
we also pointed out any access that is allowed constitutes a
waiver of the confidentiality of those files to which access
was permitted. As the court stated in the Black Panther case,

supra, pages 656-657:

The term. public inspection necessarily
implies general, nonselective disclosure. It
implies that public officials may not favor
one citizen with disclosures denied to another.
When a record loses its exempt status and
becomes available for public inspection,
section 6253, subdivision (a) , endows every
citizen with a right to inspect it. By force
of these provisions, records are completely
public or completely confidential. The Public
Records Act denies public officials any power
to pick and choose the recipients of disclosure.
When defendants elect to supply copies of
complaints to collection agencies, the complaints
become public records available for public
inspection. . . . .
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The question might be asked why inspection by the
ngpecial attorney" appointed by the Council would be the
spivalent to "public inspection." That is because the
fquecial attorney" is the agent of the Council and acting for
.ip Information he gathers is the Council's information
lné no information received by the Council as a body is
antitled to be treated as confidential under the Brown Act
?Government Code Section 54950 et seq.) unless it be
connected with litigation, or with personnel, meet and confer
or building security matters. Council inspection thus amounts

to public inspection.

However, a further problem arises in that the police
files contain information obtained from other law enforcement
agencies, including the State Department of Justice and the
Federal Bureau of Investigation. As to these files, we do
not believe the Police Chief has the discretionary power to
permit inspection because in the language of Section 6254,
"disclosure is otherwise prohibited by law." Access to
"rap sheets," "arrest records" or "criminal record sheets"
obtained from the Department of Justice cannot be allowed to
"unauthorized persons" without subjecting both the persons
permitting and those being permitted access to possible
criminal penalties under Sections 11142 and 11143 of the
Penal Code. (See also, Penal Code Sections 11076 and 11081.)
As to information received from federal records, Section
552a of Title 5, U.S.C.A. appears to be applicable,

We, therefore, must advise the Police Chief that before
he permits any access to information received from State or
Federal sources, he should first seek the advice of those
agencies as to whether the "special attorney" appointed by the
Council might be permitted access to such information.

III

Contrary to the statement made by the "special attorney"
to the Council on April 14, 1976 and quoted above, the
Council's power to deal with the operations of City depart-
ments is not unlimited. The Charter sets boundaries beyond
which the Council may not go. It acts as a limitation, not
@ grant of power, City of Grass Valley v. Walkinshaw,

34 Cal.2d 595, 598 (1949); San Francisco v. Boyd,
17 Cal.2d 606, 617 (1941).

The Ccuncil's actions are undertaken through the promulga-
tion of ordinances Oor resolutions. Such actions must conform
to any limitations expressed in the Charter. As was said by
the appellate court in Currieri v. City of Roseville,

4 Cal.App.3d 997, 1001 (1970):
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. - . The proposition is self-evident . . .
that an ordinance must conform to, be subordinate
to, not conflict with, and not exceed the [city's]
charter, and can no more change or limit the _
effect of the charter than a legislative act can
modify Oor supersede a provision of the constitu-
tion of the state. (5 McQuillin Municipal
corporation (34 ed. 1969 rev.) § 15.19, pp. 79-
g0, § 15.15, p. 74; 1 Antieau, Municipal
Corporation Law, § 3.09, pp. 122, 123, § 5.39,

. 292.38; Marculescu v. City Planning Com. (1935)
7 Cal.App.2d 371, 373-374 [46 P.2d 308], hear.

den.)

Again, in Hubbard v. City of San Diego, 53 Cal.App.3d
380, 385 (1976), the Court said: ' :

Under the Constitution the charter of
a city is not only the organic law of the city,
but it is also a law of the state within the
constitutional limitations. (C. J. Kubach Co.
v. McGuire, 199 cal. 215, 217 [248 P. 6767.)

More recently in San Francisco Fire Fighters
v. City and County of San Francisco, 57 Cal.App.3d4 173, 175

(1976) :

The Charter "represents the supreme
law of the City and County of San Francisco,
subject, of course, to conflicting provisions
in the United States and California Constitu-
tions, and to preemptive state law." (Harman
v. City and County of San Francisco, 7 Cal.3d
150, 161 [I01 Cal.Rptr. 880, 496 P.2d 1248].)
"[Charter] cities may make and enforce
all ordinances and regulations subject only to
restrictions and limitations imposed in their

several charters. . . . Within its scope, such
a charter is to a city what the state Constitu-
tion is to the state." (Campen v. Greiner,

15 Cal.App.3d 836, 840 [93 Cal.Rptr. 5257.)

And, even more recently, the law was stated in Brown
g.lcity of Berkeley, 57 Cal.App.3d 223, 230-231 (1976) as
ollows:
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struction applicable to charters, ordinances
and the power of the city council. Ordinances
are invalid if they conflict with the charter.
(Acton v. Henderson (1957) 150 Cal.App.24 1,
13 [309 P.2d 4817.)

". . . The charter of a8 municipality is itg
constitution. (In re Pfahler, 150 Cal. 71, 82
(88 Pac. 270, 11 Ann. Cas. 911, 11 L.R.A,. (N.S.)
1092]; Platt v. San Francisco, 158 Cal. 74, 84
[110 Pac. 3047.) Any ordinance passed by

passed by the legislature has throughout the
state. (Ex parte Roach, 104 Cal. 272 [37 pac.
1044]); Weisman v. Board of Building & Safety
Commrs., 85 Cal.App. 493 [259 Pac. 7687.)

To be valid, an ordinance must harmonize with
the charter. (South Pasadena v. Terminal Ry.
Co., 109 cal. 3135 [41 Pac, 1093].) an

Or supersede a provision of the state Constitu-
tion. (McQuillin, Municipal Corporations, 24

ed., sec. 682,)" (Marculescu v, Citz Planning
Com. (1935) 7 Cal.App.2d 371, 373-374 [46 P.2d

308].)

Older cases variously stated the rule as follows:

The powers of municipal officers are pre-
scribed by the Provisions of city charters and
ordinances passed pursuant thereto. (Const.,

art XX, § 16; Craig v. Superior Court, 157 Cal.
481 [108 p. 310}; 18 Cal.Jur. 974, § 250.)

Wilbur v. Office of City Clerk,
143 Cal.App.2d 636, 643 (1956)

company, the commission had no power to take
that right away by rule. ", ., | it is a funda-
mental principle of municipal law ‘that the rule-
making power vested by a city charter in a
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municipal agency must be exercised in conformity
with all charter provisions, and that any rule
adopted by such agency which has the effect of
opening the way to circumvent or nullify charter
provisions is, to that extent, inoperative and
void." (Ballf v. Civil Service Commission,

43 Cal.App.2d 211, 215 [1I0 P.2d 47871; see,
also, Kenney v. Wolff, 84 Cal.App.2d 592

[191 P.24 88].)

Kenney v. Wolff, 102 Cal.App.2d 132, 136 (1951)

But regardless of this, and construing
the resolution as purporting to apply to the
board of supervisors, it is clearly inconsis-
tent with provisions of the charter of San
Francisco, and must be held to be without
force. It is needless to say that the provi-
sions of the charter are paramount.. Only
ordinances, orders, and resolutions that were
not inconsistent with the present charter were
continued in force at the time of its adoption,
so that if the resolution was valid under the
0ld Consolidation Act, which is not at all clear, s
it died with the adoption of the new charter, if
inconsistent therewith. The matter of stationery
and supplies in the way of printed blanks is
regulated by the provisions of sections 1 and 3.
of chapter III of article IT of the charter. A
method of competitive bidding for contracts to
furnish such supplies is provided, and the board
of supervisors has no power to purchase or pay
for the same unless the provisions in regard
thereto are strictly followed. . . . They
cannot impose additional conditions, and any
ordinance or resolution purporting to do so is
ineffectual. The inconsistency of the resolu-
tion relied on with these provisions of the
charter is obvious. . . .

Neal Publishing Co. v. Rolph, 169 Cal. 190, 197
(1915)

Therefore, we must determine whether the
ordinance under view transgresses any of the : :
just and needful restrictions which the general :
law of the state imposes upon local legislation i
of this nature. A municipal ordinance must : i
consist with the general powers and purposes of
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the corporation, must harmonize with the general
laws of the state, the municipal charter, and
the principles of the common law. (Ex parte

Frank, 52 Cal. 609; 28 am.Rep. 642; Ex parte
Kearny, 55 Cal. 225.,) ., . .

South Pasadena v. Terminal Ry. Co.,
109 Cal. 315, 3321 (1895)

section 11) and is to be.exergised through the adoption of
ordinances (Chgrter Sectlop 13). a1i administrative power

is not vested in Fhe Cogn01l. Such as is conferred on the
council is found in various sections of the Charter. a
specific enumeration may be found in the index to the
charter. They include the power to appoint various officers.
of the City, such as the City Manager (Charter Section 27),
but not the Police Chief (Charter Section 57). The Council
has the power to award public works contracts, but only "on
the recommendation of the Manager or the head of the depart-
ment in charge" (Charter Section 94). fThe Council is

duties and powers of the administrative offices and depart-
ments of the City (Charter Section 26). The requirement to
-adopt an Administrative Code did not extend to the "opera-
tions" of City departments. "Operations" of departments are
the responsibility of department heads. For example, the
Charter vests in the Chief of Police "all power and authority
necessary for the operation and control of the Police
Department [Charter Section 57]1." 1In addition, the Police
Chief is required to "exercise all powers and duties provided
by general laws or by ordinance of the Council" (Charter
Section 57). Likewise, the Manager is charged with "the

duty . . . to supervise the administration of the affairs of
the City exXcept as otherwise specifically provided by [the]
Charter" and in addition shall "perform such other duties as
may be . . . required of him by ordinance or resolution of
the Council." as for the City Attorney, the Charter first
mandates that he "shall be the chief legal adviser of, and

. It is clear the Charter allows .the Council to impose
additional duties on the Manager, Police Chief and City
Attorney in the area of the responsibilities of each office.
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the Council could adopt, for example, an ordinance

Thus. the throwing of litter in the street a misdemeanor.
maklggld then be the Police Chief's duty to see to the arrest
1t :ny person throwing litter in the street, the duty of the
O?t Manager to see that the Police Chief was enforcing the

L Yand the duty of the City Attorney to see that persons
lﬁgowing litter in the street were prosecuted. However, the
gouncil has no power to control the operation of the adminis-
tration of this ass;gned quty. Thgt is vested by the Charter
in the Manager, Police Chief and City Attorney.

The Charter provides specifically that "[elxcept for
the purpose of inquiry, the Cogngil and its members shall
deal with that part of the administrative service for which
the City Manager is responsible.solely tbrough the City

Council and its members deal with him when they desire to ask
more than a question. The court so held in Brown v. City of
Berkeley, supra, p. 234 in considering a similar provision in

Berkeley's Charter.

With the foregoing preface, Resolution No. 216170 con-
tains two basic problens. One, it proposes to appoint a
special attorney to give the Council legal advice when the
City Attorney is charged with that duty. Second, it requires
the Police Chief to permit access to files, such as those of

As to the first problem, we have already observed that
this office is the "chief legal adviser of « « o« the City."
The special attorney himself in the April 9, 1976 memorandum
to the Council, Exhibit B attached to Resolution No. 216170

states as follows:

« « « It would be clearly understood that
City Attorney John W. Witt shall continue to
be the chief legal advisor for the City in all
matters, including this matter of an inquiry
into Police Intelligence Operations.
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If we are to continue to be the chief legal adviser as
Charter requires, what necessi
the does the Council have to retain anyone else? Wwe
Pow?rve under the Charter, the Council ag well as the
E:;;giai att@rney,? who is alse in

; r if it is legally possible for the Council to retain any-
Foe of their choosing to give legal advice, then the duties
:gsigned by the Charter to this office could be rendered

Our Opinion No. 76-14 dated May 5, 1976 indicated that
the Council had the power to employ an "additional competent
technical attorney." However, such Power cannot be uysed to
supplant the position of this office as "chief legal adviser."
It was placed in the Charter in order for the City to retain
outside counsel when special expertise or help was necessary
which this office was not in the position to supply. That is
not the instant Situation.

on the aforementioned Provision of the Charter and of State

and Federal law, but also on the reasoning of the above~cited
recent case of Brown V. City of Berkele + 57 Cal.App.3d 223
(1976). That case involved an Initiative ordinance approved
by the electorate which established a Police Review Commission.
Among the Powers granted the Commission was the power to
request and receive pPromptly written ang unwritten informa-
tion, documents and materials and assistance from any officer
of the City. More specifically, Section 10c of the ordinance
Provided the Commission with the power:

- « to request ang receive promptly such

written and unwritten information, documents
.and materials angd assistance as it may deem

ment, the City Manager, the Finance Department,
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the Public Works Department, and the City
Attorney, each and all of which are hereby
directed as part of their duties to cooperate
with and assist the Commission in the carrying
out of its responsibilities; provided that,
information the disclosure of which would

impair the right of Privacy of specific individ-
uals or prejudice pending litigation concerning

reflect police department pPolicies and, provided
that, the individual involved in the specific

situation ma
sure of info
which case i
Commission.

Y consent in writing to the disclo~
rmation concerning him or her; in
t shall be made available to the

everything pertaining to administrative services go solely
through the City Manager." Brown V. City of Berkeley, supra,

p. 234. The Cour
Charter which is
Charter. Brown v

t cites Art’ XII, Sec. 27 of the Berkeley
remarkably similar to Section 22(b) of our
. City of Berkeley, Supra, pp. 231-232,

234.* The ration

ale behind the courtTs ruling is that the

* It is int
brought in 1973 b
"Berkeley Marijua
which attempted ¢t
not to make any "
tion of marijuana
City Council," th
City Council, Sup
a8 a finding of f

solely through th
nor any member th

8. The Berk
uncgnstitutional
Article VII, Sect

eresting to note that in another case

Y the Attorney General to void the so-called
na Initiative" approved by the electorate

O require the Berkeley Police Department
arrests for the pPossession, use or cultiva-
without the authorization of the Berkeley

e Superior Court in Younger v. Berkeley
erior Court No. 435827, made the following
act and a conclusion of law, respectively:

eley City Charter, Article VII, Section 28
ept for the purpose of inquiry, the Council
hall deal with the administrative service

e City Manager, and neither the Council
ereof shall give orders to any of the

the City Manager, either publicly or

eley Marijuana Initiative is void and
in that it is in direct conflict with
ion 28 of the Berkeley City Charter.
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court analyzed the Berkeley Cou
aforementioned section as folle

The power to organize
police department is speci
the charter to the city co
art. IX, § 49(5).) The wo
maintain” connote the powe

tion of the policies, prac
of the police department.

the power to investigate s
nent recommendations. The
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dinance could not divest the
ief of Police of powers vested
ve body or a specific office.
Berkeley Charter, the Council!

the Berkeley Charter. The
ncil's powers under the
ws:

and maintain the
fically granted in
uncil. (Charter,
rds "organize and
r of the council
ment in the forma-
tices and Procedures
This clearly includes
ame and make perti-
fundamental nature

of the ordinance is directly aimed at inquiring

into and investigating the
and procedures of the poli
the charter sections, it i

pPolicies, practices
ce department. Under
S clearly within the

council's power to inquire into said police

department Practices, proc
and make recommendations ¢

As was stated in our Opini
the Council of The City of san

edures and policies
oncerning same.

b

on No. 76-13 dated May 4, 197s,

power. Indeed, under the Charter of The City of San Diego,

necessary for the operation and contro

ment." Therefore, applying the same reasoning as the court
did in the Berkeley case that the voters of the City of

Berkeley had no legal right to

nance interfering with powers vested in the Council, City

Manager and Police Chief, then

by a clear analogy, the City

Council of San Diego does not have the legal authority to
interfere with the Police Chief's power to operate and

Iv

.Finally, dealing with the

last question posed, there

appenrs to be no reason against the "special attorney"
talking to anyone he wishes. However, information gained

PR

3
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1d be discoverable for the same reasons given above with
wo:pect to material gleaned from the Police files.
re

Respectfully submitted,

JOHN W. WITT, City Attor

By /
RObert”s. Teaze
Assistant City Attorney

RST:rb 535

APPROVED:
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R 76-2465
RESOLUTION NO. 216170

WHEREAS, the San Diego City Council has been made aware
through the public media of alleged misconduct on the part
of past and present City employees, possibly in violation of
the civil rights of several citizens of San Diego; and
WHEREAS, such alleged misconduct, in part, has resulted
in the filing of Lawsuit No. 75-4-7 in Fedefal District Court

(Bohmer v. Nixon, et al.) alleging a violation of civil rights

by numerous defendants, including several San Diego police
officers; and
WHEREAS, The City of San Diego is obligated to respond

in damages to any liability that may be determined to fall

. e .

upon those officers for actions undertaken during the course
and scope of their employmént; and | |

WHEREAS, the City Council must authorize any money
needed from the taxpaying public's treasury to meet such
judgments as might be rendered against the City; and

WHEREAS, such alleged misconduct may indicate a pattern
of Police Department practices, past and present, that
represent unwritten, but actual, policies of the Police
Department that tacitly condone the violation of the civil
rights of certain individuals and which might expose the City
to further future civil liability; and'

WHEREAS, all policies of The City of San Diego should be
reviewed and established by the City Council, the legislative

body that isg responsible for the public treasury and who

EXHIBIT I |
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ents the citizens of San Diego; and

repres :
WHEREAS, the City Council has a need to know the actual

practices and policies that govern the conduct of all City
departments, including the intelligence operations of the
police Department, for the clear legislative purpose of
prospe°tive cure of such practices and pPolicies that the
city Council determines may not be in the best interest of
the 'public and which may expose the City to further future
civil liability; NOW, THEREFORE,

BE IT RESOLVED, that the City Council of The City of
san Diego hereby establishes that it is in the best ieterest
of the people of San Diego for the Couneil to proceed with an
independent inquiry of the intelligence operations of the
Police Department.

BE IT FURTﬁER RESOLVED; that the City Council reaffirms
the "Guidelines for Conducting Police Intelligence Inquirf"
adopted by the Council on March 24, 1976 (Exhibit A).

BE IT FURTHER RESOLVED, that the City Council hereby
designates Mr. Coleman Conrad as a special attorney under the
provisions of Charter Section 40 for the specific purpose
of conducting an independent inquiry of his own, on behalf of
the City Council, of the pelice intelligence operations and
pProviding Council with legal advice and assistance and
recommendations designed to cure any police intelligence
practicee and policies that might e#pose the City to civil
liability. ’

BE IT FURTHER RESOLVED, that the City Council reaffirms

-2-

1r1
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hodology to be used by the special attorney for
ghe met , | o
atheri“g necessary background information as recommended by
:he Rules Committee Consultant in his April 9, 1976 memorandum
co council entitled "Status Report on Inquiry into Police
Intelligence Operations" (Exhibit B). |

BE IT FURTHER RESOLVED, that the City Manager and Chief
of Police are hereby directed to provide the special attorney
with any assistance that the special attorney deems necessary
to his conduct of a complete independent inquiry, on behalf of
the City Council, including assistance in Providing complete
access to any and all written information contained in the
files of the Police Department, within the limitsAof the law,‘
and any testimonial information»that can be gained from inter-
views of past and present employees ofvthe intelligence
operations of the Police Department.

BE IT FURTHER RESOLVED, that at the conclusion of his
independent inquiry, the special attorney shall provide the
Council with legal advice and assistance necessary to assist
the Council in determining how to proceed with a public
Council iﬁ§uiryvinto police intelligence operations in a
pPublic forum, if the Council concludes at that time that
such a public inquiry is necessary and in the best public

interest,

APPROVED AS TO FORM ONLY AND
NOT AS TO LEGALITY:

JOHN w. WITT, City Attorney

(Bt T
By 7. '/j//;7ﬂ .
Ro?? t S. Teaze tﬂg"Q
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¢he S€O" 7 ¢ redress individual grievances,
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The following lines of inquiry are appropriat

1. The kinds of infcimarion &2thered ang retained by the
1 vestigative Support Unit of the Folice Dapart:ons,
7 ,

2. Tne rethods used to g2ther such iuformation,

3. The mamaer in vhich such inferiation is used by the
Polic: Dcpar!:l'.':‘nl.'-

4. The typrs of individuzls 2nd zzencies who 8rc permitted - ¢
have zccess to the inform-zion stored by the luvestigative Support

Unit.

5. The length of tima the informztion is Prescatly being re-

tained by the Investigative Support Uais,

6. Respousc:z of the Folice Dapart-ent to any.of the aboyve
irquiries shall rot be required to be mzde publi
licity wourld compremise or Jecpardiza eithe;
the D2partcent wvhather currcutly in pragre
that coatention, thast is to say, the thr
perdizing any process or égent is rade
2nother law enforcemant agansy, the weov v
private, with the Special Attorhe; to tne Commi
undersztanding that *he Sr2clel Sttorner -
by ideatifying zctual persons and places but sh
as a basis for legisiative recommendations.
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£3 or agens of

prc'nr and any coatemplated changes of thosa pelicies. 1t jg beyond
ons
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In order to facil:iz-te and expedite the inguizy, the Courcil heraby
designates the Rules Com=ittee Consultant as special ascistant to the City
Coencil for tha purpcse of assicting the Couneil in conducting inquiries
into intelligence operaticns pursuant to Resolution No, 215233,

*l. . It shall be the responsibility of the Mules Comvitte
.Consultant to prepare a tinctzble for completion of the Council
inquiry, ’ : ‘

2. It shall be the responsibility of the Rules Committee

Consultant to conduct intervicvs of City cmployces as may be recessary

_on behalf. of the Council.

g
=
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3. It shall be his responzibiljey to ohtain and, when | 1;741
cessary, to sohczt stalements fro:n any percon M.Lh any jinr .
etxon rclevant to thc Councxl'; inquiry, Tees

I

4., 1t shall be the rceponsi%‘lzly of the p
Consultanc €o rcpore 1n a tu‘....\- ninner to the (,cv_,‘,—-l] tha Tesul L
£ his investization and -nru:.rvc":' <nd to raco:n end, as .
om-.—ox' iate, the scheduling 0% hearineg relatiy
a
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consultant to p;'epn-- at the conclusion ¢l hi Investigations
d at the conclusion of Council d-1iber*tlons 2 finzl ‘
o 2 finzl Tepore,

. including recormerndations for adepe
the Council relative to intelligens

6. .The City Actornay, Cipy Managp
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necess2ry to 2ssist the Rules Co
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oril 9 397 . s City Council
- A7 e Hayor and llembers of th? .1 Yy Counci
a
#onof Rules Committee Consultzant

' 1e087 conrad,
' co* ;:rt on Inquiry into Police Intelligence Operations
Rep

! 5

gLatt®

—

’B‘L%Q// 6 T s * " : * .

on March 2L, 197 the.Clty Counc1l-adopﬁed Guidelines for Conductlng

. into Police Intelligence Operations. As a part of those guidelines
Inquiry cil designated the Rules Cormittee Consultant as special assistant
the angity Council for the purpose of assisting the Council in conducting
tooz?:ies into intelligence operations dursuant to Resolution No. 215233,
inq

It is my und§rstanding that the intent cf the City Council, in providing
for a special asslstan? to ass%st then in th1§ %n?ulry, was to charge the
designated specie.xl assistant with the responsx'?ll‘!.lty for conducting an
jndependent incuiry fo? the purpose of ascertaining past and present pslicie-
vith respect to 1ntelllgen?e_opera:19ns.1;_f:ﬁ P?lzce Derartment. The stecial
assistznt will report hls lndependent findinzs directly to the City Courncil at
the direction of the Ccuncil.

Additionally, at the direction of the Couneil, the special assistant
shall arrange for the appearance before the Council of menmbers of the
public wvho wish to testify on this matier.

PROPOSED METHODS FOR GATHERING DATA

It is my inteantion to use the following nethods to gather necessary
teckground data as part of this inquiry, i such methods are approved bty Council:

(1) Review City Manager and City Attorney reports on this natter.

(2) . Request Senator Frank Church, Chairmen of the United States Select
Cormittee on Intelligence, ani appropriate federal end state 2gencics
to provide any information that they might have relative to the vast
and present policies of the San Diego Police Department wiih respect

to intelligence operations.

(3) Interyiew past and present City enployees who have knowledge of
the past and present policies of the San Diego Police Department

with respect to intelligence operations.

l .



April 9, 1976

.7 to 1 o -
st | ' i78
rview merbers of the public who wish to make

Inte s voluntury statementg
tive to the past and vresent policies of the San Diego Police
;c;:rtment with respect to intelligence operations.
e )
sonelly cxamine the files of the Investigative Support Unit
*(5) Pcrthe Police D2partment in order to ascertain the Kinds of
' ::fomation gathered and retained by that Unit.

adopted guidelines provide that the special ausistant shall schedule
The jative to the Council's inquiry. feccordingly, I have requested
pecring® fgn to call 2 Committee of the VWhole neeting for Wednesday, April 1k,
i payor w:l-'oo p.2. in the Council Chambers for the purpose of discussing the
to Police Intelligence Operations. This is the same date and tipge

fnouiry 1 stablished by adovtion of Resolution No. 215355.

"+ council e
It is recormended that the agenda for the April 14, 1976 reeting consist
of the following:

(1) Report from the City Manager on the fol'lowing'lines of inquiry
specified in the adopted guidelines. '

a. The kinds of information gathered and reteined by the
Investigative Support Unit of the Police Department.

b. The methods used to gzther such information.

c¢. The manrner in which such information is used by the
Police Department. '

d. The types of individuals ard egencies wvho are permitted
to have access to the information stored by the ,
Investigative Support Unit. '

e. The length of time the informalion is ioresently being
retained by the Investigztive Support Unit.

[N E N

! "~ (2) Report from the special assistsnt mn proposed methods for gathering
necessary background data (as snpecified in this status report).

OESERVATIONS AND RECC!M/ENDATIONS

It is apparent that there are ‘nany aspects of this inquiry that must bhe
carefully considered by the Council. There is Lthe need to conduct an inquiry
the: will be completely thorough. There is the neced to ensure that the rights
of ull parties to the Bohmer lawsuit are fully protected. There is the need
to ensure that the rights of all individuals interviewed are fully protected.
And, there is the need to ensure that the Council, special assistant and other
tmsloyees of ‘the City connected with this matter are proceeding in a lawful
Tafner at each step of the inquiry. | ' y S

g

EXHIBIT B
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15 (0 this scei ,
. o be effective in this assignment as a special assistant to the
I velief that I should be designated an udditional at.torney.

f ) ’ . .
czl, it .15,? recomrended that Council, by resolution, in accordance vith
Cmfs.thchfon ﬁO, designate me as an additional aliorncy for the spicific
> ot scdisi“ing Council in this inguiry. Such a designation would provide,
5 g aghinrs, for a privileped zttorney-clicnt relationcship to be :

r0n8 OF%7 L stween the Council and myself. IL would be clearly understood that
ttmﬂished John Y. Witi shall corntinte to be the chief legal advisor for the
ey Ko ates including this matier of an inquiry into Police
city **711 matters, .

. 'n > .

wziigcnce Operations '

atc |
| arate memorandun, I have requested City Attorney John W. Witt to

vide :cvritten legal opinion on the following: .

Provx | i -
1. 1Is it legal for the Council to deslignate me as an aédl?lonal attorney
" for the specific purpose of assisting Council in this tioned

2. Assuring that such a designation is legal, what is the extent of the -
) privilege that would result from this designation? '

3, Is the City Manager prohibited frum providing free access Lo the
information contained in the files of the Investigative Suprort Unit
of the Police Departrent to the Rules Committee Consultant acting as
special assistant to the Council in conducting inquiries into
intelligence operations pursuant tc Resolution No. 2152332

L, If the City Manager is prohibited in some ranner, please specify
which files are not to be made zvaiizble to the Rules Cormittee
Consultant acting in his capzeity us special mssistant to the ,
Council in conducting inguiries into intelligeonce operations pursuant
to Resolution lio. 215233, -

Between now and April 14th I will continue to become familiar with the
sllegations of the Bohmer lawsuit and articles in the media concerning this

vatter. Aside from this, I will tzke no further action concerning this matter
witil Council gives me further direction on the Jlth. .

o | Ko&a/m//f WW/ '

COLEMAN CONRAD
Cc/1g

t.e. City Attorney John W. Witt
City Manager Hugh McKinley
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RESOLUTION NO, 216171

Bg IT RﬁSOLVED, that the City Council of The City of

piego hereby requests the City Attorney to reexamine his
ﬁtmLpOSltlon in the matter of the police intelligence
?j;ulry in 11ght of the fact of Council's adoption of a new
:;d specific resolution governing the purpose and scope and
onduct of this inguiry (Exhibit I).

BE IT FURTHER RESOLVED, that the Council hereby directs
the City Attorney to provide a written report to Council
within one week indicating what the City Attorney's advice
to the City Manager and Chief of Police will be concerning
that portion of the above-referenced resolution which directs
the City Manager and Chief of Police to "provide the special
attorney with any assistance that the special attorney deems
necessary to his conduct of a complete independent inquiry,

including assistance in pProviding complete access to any and

all written information contained in the files of the Police

gence operations of the Police Department."

BE IT FURTHER RESOLVED, that if the City Attorney
advises the City Manager and Chief of Police that they cannot
Provide the special attorney with complete access to this

information that the City Attorney, as part of his written

EXHIBIT II
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access to any and all writtep

'contai"ed in the files of the police depari.ment and any testimonial
stion '

- Juding assistance in providing complete
o incl
iry

jafor™ on that can be gained from intervicws of past

and present employeas of
jaformt

intelld
the 10 17, FURTHER, RESOLVED that, at the
BE 11>

gence operations of the police department;

conclusion of his independent inquiry,

ial attérne.‘/ shall provide the Councﬂ with legal advice and assistance '

ist the Council in determining how to proceed with a publjc
ssary to ass P

pece . . . . o :
) inquiry into police intelligence Operations in a public forum, if the .
gouncil 104 N |
cil concludes at that time that such a public inquiry is necessary and in
Coun :

the best public interest.

EXHIBIT I
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1 authority in support of such advice.
egé

1

APPROVED:

b 53
.t.]s 5

o;. Dept o

Mayor

Council within one week, specifically cite all

JOHN W, WITT, City Attorney

Robert S. Teaze

Assistant City Attorney

)
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ence operations of the police department, for the clear legislatiye
g

el 1l . SUUR
int f‘”.ospective cure of such practices and policies that the City
se 0 |

rPO. Jotermines may not be in the best interest of the publije an& which
gourc] the City to further future civil Tiability,
y expjseTHEREF-()RE’ BE IT RESOLVED that the City Council of the City of San Diego
_bm:;tabﬁshes that i.t is in the best interest of the peop]e of San Diego
| bzret:e council to proceed with an independent inquiry of the intelligence
! m-rrations of the police department;
gt 1T, FURTHER, RESOLVED that i.:he City Council reaffirms the "Guidelines
for conducting Police Intelligence Inquiry" adopted.by the Council on March,24,'
1976 (Exhibit A); | | |
BE IT, FURTHER, RESOLVED that the City Council hereby designates
Conrad as a special attorney under the pravisions of

P Colerz2n

ttarter Section 40 for the specific purpose of conducting an independent

inquiry of his own of the police i.nteﬂigence operations and pro‘viding Council
vith Tegal advice and assistance and recommendations designed to cure any
plice intelligence practices and policies that might expose thé City to civil
Hability; | S

BE IT, FURTHER, RESOLVED that the C'fty .C.ouncil reaffirms the methodoiogy
to‘be used by the Spgéial attorney fof gathering necessary background informa-
tion as recommended by the Rules Cormittee Consultant in his April 9, 1975
wrandum to Council entitled "Status Report on Inquiry into Pol;ce Intelli-
gence Operations® (Exhibit B); |

B IT, FURTHER, RESOLVED that the City Manager and Chief of Poljce are,
ereby, directe'c to provide the speci.al attorney with any assistance that the

00 |
Pecial attorney deems necessary to his conduct of a complete independent

EXHTRTT T
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AS the San Diego City Council has been made avare through the

ERE
WH sia of allegad misconduct on the part of past and present City
‘e me"l ¢ . . .
, 9“"“ possibY_y in violation of the civil rights of several citizens of
Ss .
i plosee

piego; and ‘
HHEREAS such alleged misconduct, in part, has resulted in the filing

.’ it No. 75-4-7 in Federal District Court (Bohmer v, Mixon, et al)
of Lausuit A
. iolation of civil rights by numerous defendants, including
,1leging @ vi ,

,everﬂ San D?'ego police officers; and ) |
WHEREAS, the City of San Diego is obligated to reqund in damages to
uy 1iability that may be determined to fall upon those officers for actions

mdertaken during }th'e course and scope of their empisyment; and 7

WHEREAS, the City Council must authorize any money needed from the
taxpaying pub]ic's tre§sury to meet such judgments as might be rendered
iwainst the City; and ’ |

WHEREAS, such alleged misconduct may indicate a pattern of police
&parﬁer}t practices, past and present‘,‘-ihat_. represent unwritten, -but actuai,
plicies of the police depirtment that tacitly condone the violation of the
tivil rights of certain individuals and which might exposé the City to
further future civil.liability; and

HHEREAS, all policies of the City of San Diego should be reviewed and
tstablished by the City Co‘uncil. the Tegislative hody that is responsible
for the publije treasury and who represents the. citizens of San Diego; and

WHEREAS, the City Council has a need to know the actua] practices

™ policies that govern the conduct of a1l City departments, including

EXHIBIT I




